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RATELARIS v WALTON

JUDGMENT

{MOTION)
MAHONEY JA: On 13 Marech 1921 the Medical Trimunal cf New
South Wales ordered that Dr Andrew John Xatelaris pe suspended
firom vractising medicine for a zeriod of tTwelve months and
directed that thereafcer certain restrictions be placed upon
nim. ©n 3 April 1591 Dr Katelaris appealed to this Courc
against the oréers which had been made.

On 5 April 1991 Dr Katelaris applied for an order :that
the orders of the Medical Tribunal be staved "pending the
determination of the appeal'". That aprlication came rtefore me
on 15 April 1891,

Dr Katelaris has deposed that ne wishes '"to remain in
practice pending the determination of the appezl". The basis
of his application is contained in two short paragraphs of his
affidavit of 5 april 1991 wnich read:

"3. Since the decision of the Medical Tribunal I
nave been unable to continue to be emploved in my



previous positions as a medical practiticner with
the Central Coast Area Health Service and Health
Watch Asthma Clinic at Merrylands. It also
prevents me from seeking other similar emplovment.
This is causing me financial hardship.

4, My inability to practise medicine is also
causing me professional embarrassment and a
disruption to the progression of my medical
career."

Dr Katelaris nas not placed before the court any

evidence to indicate that there is now anv person who will
'

cffer emplovment ts him. There 1s no indication whether the
Central Coast Arss Healzth Servicé or the Health Watch Asthma
Clinic are, in the light of the orders maGe DY the Medica
Tribunal and the reasons given for those orders, willing to
pffer Zurther employment T2 nim. I acetes chat, in the judgment
of the Medical Trikunal, rsference is made to "z latcer fram
the Director of tThe Woy Woy Emergency Medical Services': that
letter, it is said, indicztes, that there were '"no complaints

regarding the respondent's conduct during his bi-weeksand

ents and staff have exXpressed compliments

IEE

attendances anc Tac

respondent 1s working towards the zompletion

D

and also that th
of his thesis for & Doctorate degree in Medicine as detailed
previously'.

The applicaticon for & stay is opposed by the respondent
to the appeal, the Director of the Complaints Unit, Department
of Health.

If the stav sought ke granted, cthe result is apt to be
that, subject to the matters to which I shall refer, the

effect of the suspension ordered bv the Medical Tribunal will



pe defeated. The suspénsion Was for a2 perliod of twelve
months. That would, it has been assumed, date from the date
of the Tribunal's order, namelf} 15 Marcn 199i. In the
‘ordinary course, the appeal would not be heard until the
appeal papers had besn prepared and an appropriate date for
hearing given. This would ordinarily be some months from the

to defeat the Medical
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card's order znc the achievement of it
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the suspension, that would weigh signiiicantly against the

grant of the stay.

It has been suggested for Dr Xatelaris that this could

b

ce micigated v the grant of an urgent nearing ¢ the appeal
and/or bv the making of an approprizts order by this Courtc at
the time of the apreal. The partiss suggest that the appeal
should be heard as a matter of urgency but, even were such
ordered, a delay cf some months would cccur.

In anv applicatrion for a stav of this kind, it is
relevant to consider the matcters to be argued on the appeal
and the relevance of them to the orders the eifect of which iz
is sought to stav. The proceeding before the Medical Tribunzal
followed proceedings by the Professional Standards Committee

relavion to the doctor's dealing with drugs of the relevant
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kind. The present complaints were referred by the Committiee
to the Tribunal. Before the Tribunal the doctor appeared for
himselZ without legal representation.

The complaint made to the Medical Tribunal was that the

doctor "has been guilty of professional misconduct ..." and



the particulars of that misconduct were:

1. Between about.Julvy and December 1986 the

practitioner adminisctarsdé cocaine to himself cn
approximatelvy 4 (Ifour)} separate occasions.

2. Between about Decemper 1985 and December
198¢ the practitioner administered approximarely
40 ampoules of morrhine To nimself.

3. Tn the early part of 1988 the practitiocner
administered approximartely 20 ampoules of morphine
to himself.

<. In July 1988 the vractitioner administared
pecnidine To nimsel:.

3. The practicicner authorised the
administration of addiction at various times
during the period 30 Julv 198% to 7 October -390
at Woy Woy Hospital without an authoricy oo
crascribe drugs of addéicticn.

6. The practitioner rcossessad ampoules of
Pethidine on 7 Octorper 13%0 without an auchoricy
to rossess drugs of zddiction, to wit, Pethidine.

1v 1990 when he did not nhold
he NSW Department of Hezlth to
a

Before the Medical Tribunzl the coctor formally admitisd

the matters particulzarised in wpars 1-2 (15 ampoules being

admitted in lieu of the 20 ampoules rzfexrred to in par 3). He
admitted zlso par 5 (except for the words "without an
authority tc prescribe drugs of addiction") and pars © and 7.

As to par 4, the Medical Tribunal noted that the dector

ommittee on 12 Cctober 19290, "admitted that

(D]

had, befores the

in June 1988 ne had administered pethidine to himseli" zut
claimed, in effect, that he had wrongly done sco. The Tribunal
recorded that it was “"not satisfied to the reguisite onus of

articular, even though it has formed the view

]

proof of this

o
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£hat the respondent's recollection oi many matters reflects

confusion and an unreliability gften developed by the

respendent's self delusion™.
The Mediczl Trikunal dealt at some lengtn with the

matter set forth in per 5 of the particulars and concluded

Fa

that the doctor either did not belisve that he had the
authority which was there ia cuestion or that "iI he is not

sertions &s Lo belief, he nas at least
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«disnonest in nis

deliberately deluded himself to fzshion his situatieon to what
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he wanted, regardless of autho
The notigce o:f appeal filed by the doctor msEkes no
complzaint of the Medical Tribunal's findings in respect o0f The
first tThres of the waragrapns in tThe varzticulers. Comelains
is made that the fiading of pars 5, 5 andé 28 Troved was
"erronecus" and £hat the conduct did not "constitute
professional misconduct". And the notice of appezl claims

that the order susvending the doctor Irom practice was "too

severe = penaltv".

o)

Iz shall apprcacnh the matter upon the tasis that the
appeal nhas been crought bona ficde for the purpose of
contesting the matters set forth in the notice cf zppeal. IE
the findings made in respect of pars 1-3 and >-7 ars correct,
the prorfessional misconduct involved is of som= sericusness.
I do not pre-empt the decision of this Court on zppeal, Dbut
the likelihood cof znother order Lbeing made 1is a matter to be
taken into account. A suspension for a period o twelve

months may, 1 think, be thougnht less than could have been



ordered. But, of course, the doctor is entitled to have on

This the view of the court on agoeal. The findings on pars

nk, of some seriousness. Without further

1-3 aione are, I th
éetails of the circumstances, and such detail is not before me
on thi; application, the orders made by the Medical Tribunal
do not appear excessive. 3But, 55 coursa, z make no final
sudgment on that matTar. 1t may be that, when the full Zacts
P

are before the court on the appeal, & diffsrant viaw mav ke
raken.

I have referrzd te these matiers because tThe rignht of a
doctor :to practice ia clrcumstances such as the Treseant,
carrving with iz the right tc crascribe the relevant Zrugs,
mav be zpusad. -t is therefore approrriate that what was sald
bv the Medical Trikunel and the likelihood of success in the
appeal be consifersd. Such matters mav be considered only in

idence as it 1s before the court on this

&

the light of the e

= iz gsufficient to indicate thac, so viswed,
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there must, I thl
success on the appeal.

The respondent has, in opposing the applicacion,

-

submit=ad that if a stay were granted 1t shouwld be on terms

such as: that the dector inform any employer that his
authorizy to possess and supply drugs oi addiction as a
medical practitioner have been withdrawn; +that he not supply
or nossess drugs of addiction; and that he inform the Medical
Board znd the 2urlic Health Services Branch of the Department
of Healzwn of the name and address of any such emplover.
However, tne thrust of the submissions made was that

~
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conditions were not likely to e observed bv the doctor and
that therefore grant of a stay subject to conditions was not
AppPropriate.

In su cf this, reference was made without cbjection

e

or

3l

in the affidavir of the respondent to the conclusions wnich

it

have bean resached in tThat regard zoth by the Commirtee and

o
(e

the Medical Trikbunal. The Committee had concluded that "the

imposition of concitions on the respondent’s registratlion was
unlikely to have the desired effzct and (tThat) the reaspondent

was unlikelv co adhere two anv if they raguirsd COODeratlion on

experiencad professional colleagues®.
In ordering the suspension from practice, the Medical

Tribunal said:
"A period of time out of practice ls appropriats
having regard to the conduct and also tecause tie
Tripunal believes that time is reqguired for the
respondent to raflect upon the necessity to
conduct himself in a manner aprroved by nis peers
ané not merely accordéing to his own opinions of
what is right and wrong. The Tribunal nas no
confidence in the attitude of the respondent
towards prescribing drugs at this time and would
leave that matter for further review by the
Medical Board which can consider the respondent's
avtitudes at the relevant time. As the ability t
fully practice medicine depends so much upon the
attitude of the practitioner towards drug use and
upon the right to prescribe drugs, the Tribunal
nas decided to impose a further condition on the
right te practice following completion cof the
suspension period.”
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As I nave said, thesa mattzrs were referred te in
evidence withour cbiectrion. It.may te that this course was

taken in order T2 azvolid the necessity and delay cf rroving the

ralevant facts in evidencs rpefors me. TL 1s neot necessary for

present purposes =0 form the conclusion that what was stated
by the Committee and the Tribunal was correct: it is

sufficient to not2 that the issues raised by these cconclusions

are issues upon which, o put the mattexr ne higher, I zm net

sarisfiad In favour of the doctror.

T have dezlt with The main matters cut tefore me sn thlis

il

zpplication at length tecause of the significance of &
suspension LI, in the event, the doctor should succeed in nls
appeal. Ia all the circumstznces, I am not satiszlied thac

this i3 a case in which a2 stay of proceedings should e
ordersd., I Zecline o make an order at this time.
T< mav be that, vending the appeal, circumstances may oe
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full or limitad stev. On that I express no opinion. I
circumstances rzlsvantly change, an appropriate aprlication
can te made.

Sefore disvosing of the application it is proper to adcd
that there is pefore the court no formal application for the
expedition of the appeazl. Such an application would
ordinarily ianvolve conditions as to preparation of appeal
papers, pavment for apreal books and the like. Both varties

have expressed generally the desire to have the appeal dealc

o]

with without cdelay. However, it would not be proper without



hearing the parties further to make formal orders in that

regard which mignht, for example’, I1mpose upon the doctor as

zappellant monetary obligations in respect of zpreal books or

ctherwise., However,

this is in my cpinion an appeal

wnich mav

warrant an order for an expedited hearing.

The only order that I make

is that the present

application be dismissed with costs.
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