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~~TELARIS v WALTON
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r'llilONEY J.;: On 15 March 1991 ~he Medical ~ribunai cf New

South Wales ordered t~at Dr Andrew John ~a~eiaris De s~s?e~cec

from prac~ising medicine for a period of ~~eive mon~hs and

directed that ~hereaf~er certain restrictions be placed upon

him. On 5 April 1991 Dr Katelaris appealed LQ this Cour~

against the orders which had been made.

On 5 April 1991 Dr Ka~eiaris applied for an order ~ha~

the orders of the l:Iedical Tribunal be stayed "pending 'Lhe

determination of the appeal". ~hat application c~~e before me

on 15 April 1991.

Dr Katelaris has deposed that he wishes "to remain in

practice penàing the determination of the appeal". The basis

of his applicacion is contained in two short paragraphs of his

aÍfiàavit of 5 April 1991 which read:

"3. Since the decision of the ~1edical Tribunal :;
have been unable to continue to be employed in my
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previous positions as a medical practitioner wi tn
the Central Coast Area Health Service and Health
Watch Asthma Clinic at Merrylands. It also
prevents me from. seéking o~her similar employment.
This is causing me financial hardship.

4. My inability to practise medicine is also
causing me professional embarrassment and a
åisruption to the progression of my medical
career. II

Dr Katelaris has not placed before the court any

evidence to inåicate t~at t~ere ~5 now any person who will
,
offer employment "~ him. There is no incication whet~er the

Central Coast Area Heait~ Service or the 3ealth Wac~~ Asthma

Clinic are r in the light of the orãers made by the ~edicai

'!ribunal and the reasons given for t:iose ord.ers r ,..i11i:ig t::

oIfer =ur~her employme~t ~~ him. I ~ct= ~hat, i~ c~e j~dgme~~

of the Medical Tri:Cunal, reference is maàe to 'la le'C'Cer from

the Director of 't:ie ','¡oy Woy Emergency Medical Servicesll: that
letter, it is sai¿, indicates, that there ',.ere ":io complaints

regarding t~e respondent r s conduct during his bi-weekenc

attendances and ?atients and staff have expresse¿ c~mpii~ents

and also that the respondent is working towaràs the ~ompletion

of his thesis Ior a Doctorate degree in Medicine as detailed

previousiyir.

The application for a stay is opposed by the responàent

to the appeal, the Director oI the Complaints Unit, Department

of Health.

If the stay sought be granted, che result is apt to be

that, subject to the matters to which I shall refer, the

ef£ect of the suspension ordered by the Medical Tribunal will
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be defeated. The suspension was for a period of twelve

months. That would, ~t has been assumed, date from the date

of L~e Tribunal's order, namely, 13 March 1991. In the

.ordinary course, the appeal would no~ be heard until the

appeal papers had been prepared and an appropriate date for

hearing given. This would ord~narily be some months from the

pre.5en~. ~f the effect of the stay were to defeat the Medical

~ Board'.5 order and ~he achievemen~ 0= i~s purpose in orderinç

the suspension, that would weigh significantly against the

grant of the stay.
~ ~ has been suggested for Dr Ratelaris that this could

be mi ~~gated by the grant of an urgent hear~ng of the appeal

and/or by ~he ~aking of an appropriate order by this Court a~

~he t~me of the appeal. The parties suggest ..' - ...na ~ :.ne appeal

sho~id be heard as a matter of urgency but, even were such

ordered, a delay of some months would occur.

~n any application for a stay of this kind, it is

relevant to consider the matters to be argued on the appeal

ânå the relevance of them to the orders the effect of which :~

is sought to stay. ~he proceeding before the Medical Tribunal

followed proceedings by the Professional Standards Commictee

in rela~ion to the ~octor' s dealing with drugs of the releva~t

kine.. The present complaints were referred by the Committee

to ~:'le Tr ibunal. Before the Tribunal the doctor appeared for

himsel: without legal representation.

~he complai~t made to ~he Medical Tribunal was that the

doctor "has been guilty of professional misconduct. .." and
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the particulars of that misconduct were:

112.. Between about. July and December 1986 the

practi tioner admin~s~ered cocaine to himself on
approximately 4 (four) separate occasions.

2. 3etween abut December 1983 anå December
1986 the practitioner administered approxima~ely
40 a~pouies of morphine ~8 himself.

3. !n the early .par~ of 1988 the practitioner
administered approx~ma~ely 20 ampoules of morphi~e
to ~Îimseif.

, ~. I~ July 1988 ~~e prac~itioner a¿~inistere¿
pe~hidine to himself.

S. T~e practitioner a~~horised the
a~~inistration of addiction ac various times
during the period 30 J~ly 1989 to i October ~990
at '.'loy rAoy Hospital ...ithoUL. an authori-cy L.0
prescribe drugs of adcictio~.

6. ?he practitioner possessed ~~poules of
Peti~d~ne on i Oc~ober 1990 wi~~out an aULhori~7
co ~os5ess dr~gs of acciction, to wiL, Pethidine.

7. The practitioner wrote a prescription for
Percoëan dated 18 J~ly 1990 when he did not nolc
an aut~ority from tje NSW Department of Health La
prescr iDe drugs of addiction II .

BeIore t~e ~êc~~al ~i~~nal ~~e ¿actor formally a~~it~=¿

the matters partic~l:rised in ~ars :-3 (15 a~poules bei~g

admitted i~ lieu of L~e 20 ampo~les referred to in par 3). ~e

admitted also par 5 (excepi: for the words "withoui: an

authority to prescribe drugs of addiction") and pars ô and i.
As to par 4, the Medical ?ribunal noted that the doctor

had, before the Committee on 12 Cctober 1990, "aèmitted that

in June 1988 he had ad.'1Ünistered pethidine t.o himself" but

claimed, in effect, that. he had wrongly done so. The Tr ibunal

recorded that it ',.as lInot satisfied to the requisit.e onus of
proof of this part.icular, eve:i t:iough it. has formed the vie'..
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t~at the responden~ i s recollection of many matters reflects

confusion and an unreliability. qften developed by the

respondent i s self delusion".

The Medicël Tribunal dealt at some length with the

matter set for~~ in par 5 of the particulars and concluded

that the doctor ei 'Cher did not believe t:iat he had the

authority which ."'as there in question or ;:ha"t "i.:: he is not

~dishonest i~ his assertions as to belief, he hës a~ least

ãeliberately del~ded hi~self to fashion his si~~ation to wha"t

he ',.anteè., regardless of au"thorir.yll.

~he notice 0:: appeal fileå by the doctor makes no

complai.:m:. of the :'!eè.ica.l Tribunal ~ s finå.:i:gs in respect of the

first ~hree of ~he ?aragraphs .:n ~he partiç~lars. Complainr.

is made that the findi~g of pars 5, 5 and Î as proved was

I'erroneousll and that t:ie conduct did no"t "constitute

professional misconduct". And the notice of appeal claims

that the order s¡¡spending the doctor fror: praCti.'::e was "too

severe =. penalty".

: shall approach the matter upon the basis that the

appeal has been ~rought bona fide for the purpose of

contesting the matters set forth in the notice of appeal. If

the fi~dings made ~n respect of pars 1-3 and 5-7 are correct,

the professional ~isconduct involved is of some seriousness.

I do not pre-emp'C the àecision of this Court on appeal, but

the likelihood of another order ceing made is a matter to be

taken i~to accounL. A suspension for a period of twelve

monLhs ~ay, I think, be thoughL less than coulc ~ave been
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ordered. But, of course, the doctor is entitled to have on

~~is L~e v~ew of the court Qn appeal. The findings on pars

1-3 alone are, ~ think, of some seriousness. ;vithout furt:ier

de~aiis of the circ~~stances, and such detail ~s not before me

on this application, the orders made by the Medical Tribunal

do not appear excessive.

~u¿gment on that matter.

But, of course, ~ make no final

It may be that, when the full facts
,
are before the c8Urt on the appeal, a dif=erent view may ze

taken.

: =iave referred "Co these matters because :.he right of 2.

doctor :'0 practice i~ circumstancES such as the present,
carry:.::g ....i th :.::e r.:qnt w prescribe the ~elev2.nt .:r-.gs,

may be abused. ::. is ~herefore appropria~e that what Nas sa:.c

by the ~edicai Tribunal anà the likelihood of success in the

appeal be considered. Such matters may be considered only i~

the light of the evidence as it LS before the court on this

application. _:. is sufficient to indicate that, so viewed,

t~ere ~~st, i think, be serious doubt as to the likelihood 0=

success on the appeal.

~he responce~~ has, in opposing the ~pplic~tion,

submit~ed that if ~ stay were granted it should be on terms

such as: that the dector inform any employer tha~ his

authority to possess and supply drugs of ~dãiction as a

medical practitioner nave been withdrawn; that he not supply

or possess drugs of addiction; and that he inform the Medical

Board and the ?ublic Health Services Branch of the Department

of Heal ~h of t~e name anà address of any such employer.

However, ~he thrust of the submissions made was ~hat

6.



condi tions were not likely to be observed by the àoctor and

that therefore grant 0= a stay ßabject to conaitions was not

appropriate.
In support of this, reference was ~ade wit~out object~on

in the aÍfidavi~ of the respondent to ~he c~nclusions which

have been reached in that regard ~oth by the Committee and by

the Medical Tri~unal. The Commi't.tee had concluded that "the

l imposition of conci~ions on ~~e respondent l s registrati0TI was

unlikely t~ have the desired effect and (tha~) the respon¿e~t

was unlikely to adhere to any i= they required cooperation ~n

:1i5 pare". T~e Medical Tribunal had recorded the concl~sicn

"that t=ie respondene still .:.oes noe seem to appreciate the
gravi ty 0f his conduct, ." and t=iat "he belie'ied he ...'as

justified i~ ~esisting proper concieions imposed by his

experienced professional colleagues".
In ordering the suspension from practice, the ~edical

Tr ibunal said:

";'. period of time OUt of practice is apnropr:.ate
havi~g regard to the conduct and also ~ecause the
Tribunal believes ~~at time is required for the
respondent to reflect upon the necessity to
cond~ct himself in a ~anner approved by his peers
a~d not merely according to his own opinions of
what is right and wrong. The Tribunal has no
confidence in the a~~itude of the respondent
towards prescribi~g drugs at this time and woulc
leave that matter for further review by the
Medical Board which can consider the responden~! s
a~titudes at the rele'iant time. .'Zs the ability to
fully practice medicine depends so much upon the
attitude of the prac~itioner towards drug use and
upon the right to prescribe drugs, the Tribunal
has decided to impose a further condition on the
right tc practice following completion .of the
suspension period. II

,.



ÀS I have said, t~esç matters were referred to in

evidence withou~ cbjec~ion. It.may be ~hat this course was

taken i:i order :'0 avoid the necessity and delay of p:roving i:he

relevant facts i:i e'¡id.ence before me. p is not necessary for

presen': purposes to form the concl~sion that wha~ was si:a~ec

by the Committee and the Tribunal was correct: i:. .:s

sufficient to :io~e ~hai: ~he issues raised by these conclasions

i are issues upon wh.:ch, to pui: :.he mai:i:er no higher, ~ ~~ no:.

satisfied in favour of the coctor.

: have dealt wii:h the ~ain ~ai:~ers pui: ~efore ~e on i:~~s

applicai:ion at length because of i:he significance of a
suspension = --~'-..- even,:, ::he doc:.or shoulc succeeà i:i n_,=-- ,

appeal. ~:i al: :.he cir~ll~stances, I 2~ noi: se.i:isfiec i::1ai:

this is a case i:i which a stay of proceedings should be

oràered. ¿ecline :'0 make an order ai: this time.

c. :nay be ::hat, pending the appeal, circll~stances ~ay be

shown ::0 have c~ange¿ sufficiently to ~arrant i:he grant of _

- 11 1.. -~~ or im~ i:ec stay. On thai: ' express no opinion.

cirç~~stances releva~~ly change, an appropriate applica~ion

can be made.

3efore disposi~g of the application it is proper to a¿d

that ~here is beIore the court no for~al application Ior
.'L:ie

expedi tion of the appeal. Such an application would

ordinarily involve conditions as to preparation of appeal

papers, payment for appeal books and the like. 30th par-:ies

have expressed generally the desire to have the appeal deali:
wii:h wii:houi: delay. However, it .,.ould noc De proper ',.i chout
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hearing the parties further to make formal orders in t~at

regard which might, for exampie.~ ~mpose upon t~e doctor as

appellant monetary obligations i~ respect of appeal books or

o'Cherwise .. However 1 this is in my opinion an appeal which may

warrant an oràer for an expediteã hearing.

The only order that I make is that the present

application be ¿ismissed with COSts.
,

I ~- aby car-" fy -ha.+ .. .,- . "D'l ...~'".ir "~,, i.~...'; ~ .h. 'J,-_,
~reoet) psges are & tr~e coty
of the r'l&sons for judgmei:~t berei~.
or tie Bo!lour Yr. J"ust.ice Ma.onc"

--' '- i:,/,__;":.;/..'(.(

Ae80cis,7".,"".

Date: !l/'"/1~7'1
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